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‘In the matter of an application under Articles 926 and 227 of the

Constitution of India.

M/s. Vedanta Aluminium Limited,
represented by Dr. Mukesh Kumar,
fresident & Chief O perating Ofiicer,

aged aboul §2 years, /0. Bubu Lal Jaigwal, -
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AND
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Date of Judgemt'm 49 .07.2011 :

B.N. Mahapatra, J. This writ petition has been: file praying for the following

* reliefs:

“la) issue a writ of coertiorari quashing the impugned
orcder/directions issued on 20.10.2010 pursuant to the
show cause notice dated 31.08.2010; ‘

(b) issue a writ of mandamus directing the opp. party to

reinstate the Terms of Reference issued to the petitioner;



w
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(c)

{d

(e-i} -
- opposite party No.1 to consider thé case of the petitioner

{as highlighted in its application of 22.11.2010 and

b

2,

reminders dated’

issue a declaration that the public hearing proceedings

are good and valid and have full force i respect of the’

proposed expansion project,

issue g writ in the nature of mandamus permitting"the
construction in relation to the expansion project to
connnue, ‘ .

issue a writ of prohlblt.cn restraining the opposxte'
parties as also their related Departments from injtiating
legal action under the pxr:wsaons of the Env1ronment
{Protection). Act, 1986 for the alleged violation of the EIA

Notification, 2006;
In the alternative issue a writ of mardamus directing the

07.12.2010 and 21.12.2010}, in

accordance with and in terms of the Office

Memorandum dated 16.11.2010 issued by opposite
party No. 1.
pass any such furthcr or ather orde; [s} as thas Hon'ble

Court may deem fit and proper in the facts and

'cncumstances of the ¢ ase .

The pehnonerb tase in a -mtsheLl is that itisa regxstered )

I

company under the Compames Act, 1956 havmg its regmtercd ofhce at

SIPCOT Industrial Complex, ‘Madurai Bypass

Road, T.V. Puram,

Tuticorin-628 002, Tamil Nadu and site office at Via-Viswanathpur, P.O.

Lanjigarh,-766027, Dist: Kalahandi, Onssa. On 27.01.1994, the Minis;u-y of

Environment and Forests issued the Environment Impact Assessment (for

short, “EIA”) Notification,

(Protection) Act, 1986 read with

1994 under Section 3 of the Environment

Rule 5 of the Environment (Protection)



Rules, 1986. On 17.08.2002, Sterlite Industries (I} Ltcl. {for short, “Sterlite”},

the petitioner's predecessor ~ in - interest submitted its application for the

establishment of the IMTPA Alumina Refinery and 75 MW Captive Power -

Plant” at Lanjigarh, Kalahandi, Orissa to the Crissa State, Prevention and

Control of Pollution Board under Section 25 of Water (Prevention and

Control) Act, 1974 and under Section 21 of Air (Prevention and Control) Act,

1981. On 19.03.2003, Sterlite also submi't'tfed"a'ﬂ applicatié:r.ff'-t'o oppdéiie'

party No.l-Unioﬁ of India, répresente& ﬂw.fougli its 'Secretary, Ministry of
Environment and Forests seeldng envirbnmentajlj clearance for the said
projéct. On 07.06.2003, Sterlite entered into a Memorandum of
Understanding (for short, “MOU”) with the Government of Orissa for setting

up of the IMTPA Alumina Refinery and 3MTPA of Bauxite mining facilities

as well as for the installation of a 4 x 25 MW captive power plant, at an’

aggregate investment of Rs.4000 crores. On 22.09.2004, apposite party
No.1-Union of India granted its appfoiiai’fdf 'setﬁfﬂg up of the said p:rojeét
subject to the "Céﬁditions st.ip%xiat"ed::ir{i ‘the $aid lefter. On’ 14.09.2006.,
cpposite pa_rty- No.1 :issﬁeld, the EIA 'Noﬁﬁélatidh,; ’)OOGtvi‘nchwasm ‘Super
cession of the ea.r]ier Notification of 199{. . o I
3. On 03.10.2007 the petitidnerlsubzq_{iﬁed its application to
opposite party No.l for expansion of the prcjeé’t from 'l to 6 MTPA of
Alumina and pbwer‘ generation from 75 MW to 300 MW. ‘On 11.02.2008 the

-opposite party No.l vide its letter No.F. No.11011/1103/2007-1A I (I}

sought certain clariﬁcatiohs from the petitioner in respect of the applicationt

-~

for expansion. On 16.02.2008, the petition:r fled the details. On



to the petitioner to operate, which was valid up to 31.03.2

20.02.2008, the pLLmuuu pave o upu.m.ntdtwn to Lhe Members ul' the

Expert Appraisal Committee (Industry) 4t the 78 meeting at New Delhi in

-respect of the Ten‘ns of Refcrchce (for short, “TOR”) for clearance. The

proposal pertamcd to the cxpa.n mn of the Alumina Refinery from 1MTPA fo

6 MTPA. On 12 03.2008, onpomtc party No.1 issuea TOR for pl‘cpa.ration of

the Environment Impact Assessment Repozt (Ior short. “EIAR”) as cus.o the

Environment Management Plan Report by‘ij_hc petxtmner On 28.03. 2008

‘the Board of Directors passed a resolution in-prirciple for approval of the

expansion projects. On 03.11.2008, opposite party No.2 accorded consent
009. With an

objective of taking stock of the situation, oppesite party No.2 carried out an

inspection of the plG_]CCt and its premises ‘between 03- 05.12,2008,
subsequent to which ‘a reporl was subrmttc.d The report recorded the

prcventlve and remcdlal measurcs iindertaken by thc peuuoner and

rcc:ommcndcd cc*tam other qus o bc. taken to mmgatc, the issue of

poeilation, The report also noted that cons.mctlon i'o1 the expansmn of the

existing project had commenced. On 13 11. ?UOS ._hc pchhonu‘ adch essed a

letter to the Managing Directar, [ndustr;a‘l”?'romotion and Investment

Corporation of Orissa Limited {for short, ""PTLOL") secking approval and

clearance of the cx}:ansion project under th.e‘singlc window po!icy of the

Government of Orissa in respect of foreign investment reguired for the ‘said

expansion. On 17.12.2008, the petitioner addressed another letter to the
Ma.nagiﬁg Director, IPICOL fwnishing Eurthér details as sought for by

IPICOL fvide its letter dated 08.12,2008) and sceldng clearance of the

cr



expansion project. On 12,01.2009, opposite party no.2 ‘had issued a notice

under Section 33A of the Water (Prevention and Control of Preven’aon] Act,

1974 (for short, Act 1974") and Section 314 of the Alr (Prevention and

Control of Pollution} Act, 1081 (for short “Act 1981”) inter alia, directing

stopnage of constmc,tmn work with regard to the expansmn prOJect On

29. 01 2009 the petitioner filed its reply in response to- notlce dated
12.01.2009 issued by opposite party No.2 w1th a status report.

4, On 21.03.2009, opposite party No. 1 issued an advertisement
in two local newspé.pers about the public hearing to be held on 25.04.2009
in compliance with tﬁel EIA Notification, 2006 for grant of environmental
clearance for the expansion of the said project. On 6;0/ 31.03.2009, opposite
party no.2 conducted an inspection of the petitioner’s project and recorded

the petitioner’s consent’to operate conditions pre'scribéd by opposite party

No.2 and the petitioner’s compliante ir: tespect of the same. This pertains .

to the exxstmg projects. On 12.05.2009, the Member Secretary of opposrce

party No.2 forwarded to the Secretary af opposnte ps.rty No. 1 a copy of the

_proceeding of the public hearing conducted on 25..04.2009 in respect of the

proposed expansion. According to the petifioner, the said proceedings

certified that the overall obinion of the 'pub].ic"v'vaé.' favourable towards the
'eﬁcpansion prbjcct.

5. In May, 2009, subsequent to the public ‘Ahéafing’ and ‘the
approval received at suchlhearing, the pel::itidner comnrerir:éd éﬁnstrudtion
aqtivﬁties of the proposed expansion project. On 17.08.2009, the petitioner

cubmitted final EIA réport to opposite party No.1. Oi 22.06.2009, the same

£l
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_committee cornpriSing members frpm

was placed before the EAC at its meetmg At the - said meeting the

Committee sought additional m.formauon and. a!so decided that a sub-
3 tbc EAC shall visit the plant site in A

order to assess the pollution control measures being adoptcd in the existing

Alumma Refinery to be augmcnted .md suggest additional pollutton Lcmt: ol

measures for the proposed expansion projest. On 31,08, 2009, the minutes

of the meeting of the Expert Appraisal Cominittee held during 17-
18.08.2009 were approved by the Chairman of the Committee. '

6. On (11.09.2009, opposate party No.l sought certain additional.

mformatlon from the petitioner in the report of f_he proposed expansion

project. On 09.10.2009, opposite party No.1 sent another reminder letter to

the petitioner seeking required information. On 13.10.2008, the petitioner

responded to the above letters of opposite party No.i and furnished all the

Jnl'o:-matlon sought, inter alia, clarifying that the show cause notices issued

by cpposite pa.rty No.2 had since bven compLed with anet opposite party

No.2 issued the consent to operate which was Vvalid up to 31.03.2011; °

7. On 31.12.2009, opposite"partj.l NG.2 wrote to opposite party

No.1 upon certain issues raised by an NGO on the proposed expansmn Cn

29. 01 2010 the petitioner wrote to opposxte party No.1 stating its readmess

tee of the EAC at the prOJect site. On 16.02. 2010

opposite party No.2 conveyed its consent to establish under Section 25 of

1981 and Rules frared

to receive the Sub-Comrmt

the Act, 1974 and Section 21 of the Act,

thereunder.
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‘carried out substantial constiuction relefing to. th

On 16-17.05.2010, the Eastern Regioﬁél Officer of the opposite

party No.l inspected the plant site and reported that the petitioner had

‘the expansion for which

environmental clearance was yet to be accorded by the Ministry. Out of the

14 mines from which Bauxite was to be scurced, only one mine, namely

KJST Iron Manganese and Bauxite Mines of M/s. S.N. Mchanty had

obtained the environmental clearance, vide the Ministry’s letter dated
28.01.2008.
9. On 09.07.2010, the Sub-Committee of the EAC visited the

petitioner’s site of the proposed expansion project.' On 16.08.2010, the

Saxena Committee submitted its report and highlighted the factum of

construction - undertaken by the petitioner “without obtaining the

eivironment clearanice as per tie EIA Notification, 2006, On 19.08.2010,

opposite party No.2 issued a’ circilar bﬂanng Ne.J: 11013/'+1 / 2006 LA

as & {:lari'i'lcation with respect to thé activifiés that could bé rdertaleen
without prior environmental’ clearance.

10. On 31.08. 2010 opposite parw No.1 issued & show cause

notice to the petitioner placing reliance on paragraphs 1 and 2 of the EIA

Nottﬁcauon, 2006 as to why the Term of Reference issued for the expansmn

should not be withdrawn. On 15.09. 2010 the petitioner replied to the

above show cause notice. On 21.09, 2010 opposite party No 1 informed the

petitioner about the personal hedring fixed for 30.09.2010 and also sought

further information from the petitioner. ‘On 30.09:2010, the ‘petitioner

submitted additional information on the list of queries mentioned by cpp.




party No:1 i its earlier letter d-ated'2'1.09.2010. 0n 03.09.2010, a meeting

was held between ‘the peutmner and op,. site party No.1 the deta_ils ‘of

€ reeorded in the form of minutes.- On 04.10. 2010 pursua.ut to

petr_uoner submitted further -

wl'xich wer
the meeting held on - 30.09.2010, the
_information with respect to the queries saised at the meeting. On

- 20.,10.2010, opposite party No.1 issued direetiané to the petitioner whereby

d the petitioner was directed to maintain status

0, the

the TOR were withdrawn an

quo and to undertake no further constructionn. On 28.10.201

petitioner replied to the above directions issued by Opposlte party No.1 but

there has been no response to the same from the Goverrmment. Hence, the

present writ petition.
11. 7 “Mr. Sundaram, ]eamed ‘3énior Advucate uppeanng for' the

petitioner snbrmts that the show cause notlce and impugncu chrecuon have

been passed by opposite party No.1 w:thout any ﬂpphcatlon of mind" a.nd

without consideration of submissions mader':by‘ the petitioner and on

‘reliance of irrelevant materials. As the expansion project involves no change

logy or the product mix, but is merely in respect of

in the process or techno
d 7(ii) of the EIA

enhancement of capamty, the provisions of paragraph 1an
Nohﬁcahon, 2006 have  no application. The existing process of low

temperature and low pressure digestion and Bayex s proces:. technology

would continue to be utilized in the propbsed expanded project and there

would be o change in respect of e1th'=r the process or the technology or

product mix. As the petltmnm 5 mdust:y falTs linder Tteni 3(a) of the

Scned\..le of vhc. FIA Notlﬁeatwn, ?OOﬁ whu:n deais mﬂr'"Metallurglc'ﬂ




_application.

res!

Industries (ferrous and nonferrcus,

prescribed and therelore, paragraph—Q of the B[A Nouﬁcatmn, 2006 has no

The envwonmcntal clearanee was esscnual at the stage of

setting up and establishing the emsmng -'eﬁnery, in respect of wh;ch

clearance have been obtained from the aunthoritiss concerned. It is only in

ponse to an Office Memorandum issued by opposite party No.l on

16.11.2010, stipulating a procedure for grant of Environmental clearance

for the alleged violations of the EIA Notification, 2000, the petitioner

without prejudice to its rights and contentions and its belief that it is notin

fact in violation of any of the envi.ron.mental norrris, applied under the said

Office Mcmorandam to the omposite party ‘on 22, 112010 Non-

CtaziSideraﬁﬁn‘;dfc’tﬁc said 'appiir':s"a.'tidn bj’r the opposite parues caused

{rreparable and irremediable ‘hardship and lossto ﬁﬁé‘beﬁﬁo’ner’.

12, . Oppesite party No.1 in its dirction dated Octobér, ‘20,

the petitioner”or in the public hearing conditcted by the petitioner and as
such the withdrawal of the TOR and the canicellation of the public hearing
by opposite party No.1 was llegal and arbitra}y. The’ ‘petitioner in the
instant case has merely comm_cnbed conétruction actmtlc'; and it is
submitted thét “cxpa_'nsic'n"’ as conte'mplafeé". in‘ the’ EIA .l*Iotiﬁ-.ca_tion,' éoos,
il orily be. when the petitioner ccrﬁhénéés operations from

would and coul
the pI'OpO‘-‘-t.d expa.nded urnt ie., wheén the factory is operauohalized. The

im’pugncd dirct:tlonS' viclates the, petthnneré "mdamenta! ughts unider

Articlé 19(1)(g) of the Constitution.

for which no threshold hrmts have been

2010 did not allege any irregularity either in the FIA report submitted by ‘
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13. - n carrymg out the activities t'or prepaz ‘atior: of t.he expanswn of

the project Lhc,rc has been no onaLxun af auy of the pollution norms. The

_petitioner has. obtaJ:ned all the necessary cloarances and permlssxons

essential for the proposed expansion. The sit-e\p.zrg:pa:aﬁon work has started
m May, 2009, after thc_a ‘public hearing prloceec.lings were concludéd in
respect of the proposed expansion. The estimated capital expenditure for
the project is around Rs.10,000/- crores, of whi(:h. a sum of Rs.5,000/-
crores has already been committed till date and the ordering of the plant .
and machinery is nearing completion, The proposed expansion currently
generates employment for around 10,000 families directly and around-
15,000 fannhes indirectly in an a~a like anjlbs_rh The Hon’hle Supreme
Coart in IA Nos:1324 & 1474 in W.R.Cy Mo, ‘70? o‘ 1095 and IA Nos.2081-
2082 in W.P.{C) No.549 of 2007 on the Batxite Mining Project ‘for the
Alumina refinery, Lanjigarh, has speéiﬁca]ly' ﬁt‘;teli:l“ﬁzat “we have a picture
of abject poverty in which the local peopic ‘are living in Lanjigarh Tehsil

including the tribal people. There is n6 proper housing, hospitals, schools

. and people are living in extremely poor conditions which is not in dispute.

Opposite party No.l has committed grave injustice to the petitioner in-
withdi-axiring'th.e TOR at the proposed site; ‘The basic objective of the
Environment Protection Act, 1986 is to.ensure that adequate safeguard had
been placed’ to prevent emironrﬁent pollution ‘and 'deéfa'dation of the
envu‘onmcnt through a process of s‘ustamable dﬂvelspment '

4. The petltzoner 's existing Almiria Rm-_nery has 1d0pf°d state of

the Art Technologies in all its areas of operaﬁon and became the first




Alumina Refinery in the country and -among, thé few in ihe world to-
.sﬁcceasful[y implement the Zero Dischuarge -System. The petitioner has

always complied with the cdnditions,‘gtliclc:l,@nes or instructions issued from .

time to time by the regulatory bodies like" bpposite parties herein as also
ot;her Central and State Authorities. No compromi;c is made in design
pfécuremen@: and operation in achieving the basic objective of the
Environment Protection Act, 1986, The cons_u_'uctiori abtivities weré not in
vielation of the EIA Notification, 2006 or there has been no violation of any
of the pollution. parameters, The ;Etiﬁone’r has;a..ll along submitfed six
rnorithly‘ rejdn;té of the sumounding environmental coﬁditions to opposite

party No.2 in respect of itie ex:isting' project. '{"hese_' reports would go to

substantiate the stand of the petitioner that “iere has been no viclation of

N

any of the pollution parameters at the c'nstmg fefinery or as a result of the

construction activities unélertaken with feSpect to the proposed -expansion.
By issuing the impugned show cause notice and subsequent directions,

opposite parties committed a grave error and injustice in depriving the

petitioner of its legitimate expectation of setting up the proposed expansion -

plan in respect of which all the necessary approvals and sanctions have
been accorded: Opposite f:arties' are barred by the doctrine of promissory

estoppel in respect of the impugned actions, inasmuck as based on the

approvals granted by the anthorities coticettied as also the mute silence in )

respect.of the construction activitiés aespits Leing aware of the saive,

-18. Basing on the TOR issved fo the 'pétitioner, the‘petit.ioner has

undertaken large scale actions in order to- easure compliance with the




Ly

‘the SI'EP has had a major 1mpdct

i2 -

same. The objections ahd submissions made by the petiticner in respect of
the allegations made in the show é_:ausc .n'c')ti'ce‘ were not takeﬁ. into
consideratiop by oﬁposite party No.1 whilé passing the iinpugne.d-directicms
dated 20.10.2010. The show cause notice issued on 31.08.2010 was
defective since it was amhbignous and not clear with regard to the area of
viola.ﬁon'by the petitioner as perlparagraphs 1 and 2 of the EIA Notification,

2006. The petitioner being an enviromnentally‘éonscious compartly, uses -

‘caustic soda nanufactured by M= mbrane Tecnnclogy The petitioner is.

actively worlmg on the “Zero Waste Concept” and has already commenced
mdnufacturm[, red mud, bnc.kb Liy devdcpmg 2 prou.ss in collaboration
with the Institute of Minerals and Metals T‘,chnology, Bhunane°w9.r The
peﬁﬁoner uses state of the art technology h’i’{épipé conveyors for materials
movement, dry fog Vsy"stem for dust Sﬁ}jprGSSibn, bag filters for dust
collection, wet scruibbing system for lime handling and has also maintained
and is further developing the green belt within the plant as also around the
periphery. The petitioner' provides a rehabilitation colony with hospital and
schools for the rehabilitated villagers as Qe]l_ as.the iocal population frem
other villages. Af the hospitals, n_:edical treat.menf is provided free of cost.
Kalahandi is ‘the most backward regior: in 'Q-;-i'ssa and in Kau'ahandi!iiselr,
Lanjikrarﬁ is L latest developed. The iore hroiécf -aet ﬁp by the Detitionér at
 eradicating 'Jow-rty ‘and is promdmg

opportunities to the poor and most deprwea mbm populauon of the area to

merge into ma.mstream.
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16. Mr. S.D. Das, learned Asst. Soliciter General appearing on

behalf of opposite party No.l submits that o 3 August, 2007 the

_petitioner subm1tted an application under the prov1s1on== of ETA Nottﬁcatlon,

2006 to the Ministry of Envxronment and Forcsts (oppos:te pa.rl:y No 1) for
c;xpa.nsion of alumina refinery capacity and captive power plant from 1 to 6
MTPA and from 75 tc; 300 MW respective[y a* Lanjigarh in the district of
Kelahandi. in Orissa. After following the due proceduré, the TOR for

: preparat:on of ri.IA/ Environment ‘\/Iana.gement Plan !';_,MP] report including
conducting public’ lu.anng was prescribed av tre Mxrustry on l?Lh March
2008, The: petmoner submitted the final erort vidge letter dated '92'“‘ June
2009 after completing the public hearing Wh'ibh was held on 25% April,
2009 for seeking cnvironmenté.l clearance. ’f‘he ﬁzr'cjposa'] was placed before
the Expert Appraisal Committee in its mééﬁﬁg Held on 17t August, 2009
and the Comniii’?ée sought adciitional information and ‘also decided that a
suﬂ-cornmittee comprising members from the Expert 'Appraisa] Cormiittee .
shall visit the plant site to assess. the- poliution’ control measures being
adopted in the reﬁﬁery to be augmented and 'sﬁggest' additional pol[ﬁtiori

control measurés'to be adopted for the proposed expansion and hence, the

proposal was deferred,

17, The M:mstry of Brvironment arid Forést was irforried b j its

Eastcrn Reglonal Office at Bhubanebwar about me construcuon whu.h was
undertaken by the petitioner before obtaiting the enﬁronmental clearance
in violafion of provisions of EIA Notiflcation, 7006. The report of the Sub-

Committee of .the Expert Appraisal Committee (Industry] who visited the
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site on 9t July, 2010 brought out that the petitioner has undertaken
substantial construction of 6 MTPA Alumina Refinery and 300 MW Captive

Power Plant, Dr. N.C. Saxena Committee brought out in its réport dated

16.08.2010 that the petitioner had already procesded with the construction

activity for its expansion from 1 MTPA to.5 MTPA without obtaining

environmental clearance, From their own submission, the pet'itioner-had
confirmed. that they have already. cb.zﬁpfctéd 50-55% Vc-'dnstruction activity.
chording o the petitioner,. .L'll‘fie"/.‘.'haci éi;arfed ,qon.s‘:'-mctidn- activity in: May,
2009 immediately a.fter.the public hearing w)r.r_.iéi;l was over in April, 2009,
However, .rec'ord of opposite party No.1 :ndmates that the cbnstruction for
expansion project was; noticed in November, '2008. Opposite parLy‘No.l
issued show cause notice dated 31% Aug’iné.t, 20‘10 for expansion of Alumina
Reﬁ‘nery and C‘é.ptivc Power plaunt, '

18,

January, 2009 under Séction 33A of the Act, 1674 and Section 31 A of the

Act, 1981 to the pefitioner for undefta.kirié éxpénéion aétiv'i-'ty without *

obfairﬁng cénéezﬁxt to establish the plant from 'i-"ollll.it'ion: Contro! Board and
Environmgnt Eiés;}mnce. - V

19. . “rhe "petitioner I?Iéa itg 'i‘ebly'\'r-idé'" lette'; dated'].S'h Septerhﬁér,
2010 to the show cause issued .b'y the Mmtstxy .vi&e letter dated 31t

August, 2010. In its show cause reply, the betitioner requested for a

personal hearing before ta.ki'ng final decision orf the project. The personal

.hcé.ring took pldce on 30t September, 2010 in the Ministry. As decided

t

Opposite party No.2 had also issued show causé notice on’ 12th



20, Basing on the response/ submissions

the public hearing .conduc

1.

15

during the course of personal hearing, certain additional documents were

submitted by the petitioner vide letter dated 4 October, 2010.
of the . petitioner,

directions were issued in accordance with Section 5 of the Environment
(Piotection) Act, 1986, The directions were issued on 20.10.2010 and TOR

issued on 12% March, 2009 for expahsion of Alumiha Refinery from 1 MTPA

tc 6 MTPA and 75 MW to 300. MW CPE was, withdrawn, and consequcntly ‘

tcd on 25“‘ Apn.l 2009 ‘was also’ cancc]led ’I‘he

opposite parties were directed to maintain the stgrus quo at the s.te and no

further construction shall be undertaken in msfvéct of expansion of project.
The Secretary, Forest and Environment Department, Government of Orissa

was directed to ‘take legall action under the provisioné of Environment

{Protection) Act, 1986 for violation of the EIA Notification:, 2006
The' petitioner vide' fetter No. VAL/ MK/MOEF/ 10/010 “dated

28,10.2010 requested opposite party No.1 for withdrawal of direction issued

under the Environment (Protection) Act, 1986 on 20t September, 2010 and

consideration of proposal for enwronmmtal clearance for c*{pansmn project,

The peutlonex s matter was cxammed w +h refor

11013/41/2000-1}\ 1T {0 dated 16t “Icve-nbe- “20i0" ' jsgied by oppos1te

party No.1. Paragraph-4(1] of the C1rcula.r aatcd 6”‘ November, 2010 1ssued

by the Ministry enwsages that all such ocases of violation which are
submitted to the Ministry/State ' Envirormetal Impact Assessment
eardnce would be referred to the Expert

Authorities for environmental ¢l
their

Appraisal Committee/State  Expert Appraisal Comumittec  for

*ncc to' the Circular No. J- -



16

consideration bused on the mcnt of the pmposal It is. further cnwsagerl

that after the said Committee makes its recommendatlons on the prcucct

_the proposal]wiﬂ be pracessed on file for obtaiming the approval of the = .

|
Competent Atllthon'ty of the Ministry.

|
22. ’i‘he petitioner was further inﬁmated that any consicieraﬁon of

the fresh prémosal for eDVIIODan"al r-learance to be submitted by the

company shall not be conslrued as: regulanzat:on/ condon.mon of viclation

of the Enwromnent (Pratection) Act, 1986 and ETA Notification, 2006 wiuch

took place due to undertaking of substantial construction activity without

. !
prior environmental clearance by the company.

23. h!Ir. Das submitted that opposite party No.1 does not agree

that on principle; approval of the petitioner’s proposal was impliedly

granted. The Expert Committee in its meeting held on 31.08.2009 decided

to inspect the [site to assess the pollution control measures being adopted in

the exxstmg Alumma refinery and sought additional information, Since

I
appraisal of the pro_]ect was not completed “the argument of the petltmner

that the envr:'l‘nmental clearance would have been granted to the petitioner

v

w1th:.n ‘45 dayu af- the rece1pt of the recorame ndatun of the’ I‘Apert Appra:sal

Cormmttee wh1c:h in the instant case ouL_nt to “have been grunted by thc

EAC within 45 days of 31 August, 2009 ie not in hnc w1th the EIA

NonﬁcaUOn, 2006
I

24. T1'|ae petltmner did not indicate about the startmg ‘of

construction évmk while it apphed for TOR and also in the EIA/FMP

|
reports prepaged fo_r the expan

!

sion pro;ect In the case of the petmoner, ‘
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appraisal process was not completed. As the petitioner violated the

provisions of BIA Notification, 2016 and final chrectlons were 1ssucd to it

for withdrawal of Term of Reference issuved in March, 2009 and

cancellation of public hearing held on 25t Aprnl 2009 The process for

_environmental clearance has to be :started de novo. Therefore the

petitioner vide letter dated 11.01.2011 was tw"ested te submit fresh

proposal to the Ministry ;or obtaxmng euwror':.enta.l clf-ara.. oe Inr the

above project under the procedure laid dGWﬂ. in EIA Notifi catmn, 2006

25. On the rival contentions of the narties; the following questions

fall for consideration by this Court:
(i) Whether the provisions of paragraphs 1, 2 and 7 (i) of
the EIA Notification, 2006 are applicable to the

expansion project of the petitioner?

(i) Whether construction work undertaien by the petitioner
- for. cxpansion of its existing project withoudt obtaining
_ enw.ronmenta] clearancc vinlates the roandates of EIA

hotlﬁcatlon 2006"

(i)

. Terms of Reference and in can-:ehl.g the- public heanng‘
procecdmg held in respcct of the .,uoposed cxpa.nsmn
plan? -

(iv) Whether opposite party No.1 is justified in helding that

the process for .environmental clearance has to be
started de nove and the petitioner has to stbunit fresh

proposal to the, Ministry for cbtaining environmental

Wnether opposite partlcs are Jwﬂtmer*. in mthdrawrﬂ' thé. - -



\j

£

26.
paragraphs-1,2 and 7(ii of the EIA Notification, 20063 .-

“«Naw, therefore, in exorcige of the powers confe

18

laid dowm in the EIA Notification, 2006?

To deal with question No.(1), it is felt necessary to reproduce

. erred
by sub-section (1)-and clause (v) of sub-section (2) of
section: (3) of the Environment (Protection) Act] 1986,

fead with clause {d) of sui-rule-(3) pfuule 5 of :".:‘lf{eA

Environment [Protectiph)’ Rules,.. 1986 and ‘jn
supersession of the notification ‘riumber. 8.0. 60 (E)
dated the 27t January, 1994, except in respect of
things done or omitted to be done - before such
supersession, the Central Governmerit hereby directs
that on and from the date’of its publication the
required construction of pew projects or activities or
the expansion or modemization of existing projects or
activities listed in the Schedule to this notification
entailing capacity: addition with change in process
and or technology shall be undertzaken in any part of
India only. after the prior environmental clearance
from the Central Government or as the case may be,
hy, the State Level Environment Impact Assessment
Authority, duly constituted by the ~Central
Government under sub-section.(3) of section 3 of the

" gaid Aét, in accordance with #he ‘prededure specified

he;einafterinﬂﬁs,potjﬁcatjou.. - o
2 Requirements 21 prior. Environmental

Cleatance (EC).i - The following projédts or aciivities

shall require prior environmental cléarance fom the

concerned. . regularity authorigy, which . shail
hereinafter referred to be as the Central Goverriment
in the Ministry of Environment and Forests: for
matters falling under, Category A’ in the Schedule
and at State level the. State Environment lmpact
Assessment Authority (SELAA} for matters faliing
under Category B’ in the said Schedule, before any
constriction work, or preparation of land by the
projéct management except for securing the land, is
started on the project or activity: =~
(i} All new projects or activities
Schedule to this notification; .. .. T
(i) Expansion and modernization . of existing
projects or activities listed in. the Schedule to this
notification with addition of .capacity. beyond the

listed in ,_the

4N

. clearance for the expansion projec't under the procedure
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limits specified for the concerned seclor, -that is,
projects or activities which cross the-threshold limits -
given in the Schedule, after  eéxpansion -or
modernization.; - -
(i) Any change in product ~ mix in an existing
manufacturing unit included in Schedule beyond the
specilied range. ) o . )
peleleld KXKR . X0
7(i). Prior Environmental Clearance {EC] PIOCESS
for  Expansion-or Modernizatien .or Charge . of
product mix in existing projects: - .. .
All applications seeking prior environmental
clearance for expansion with increase in the
production capacity beyond the capacity for which
prior environmental clearance has’ been granted
under this notification or with increase in either Jease
area or production capacity in the case of mining
projects or for the modernization of an existing unit
with increase in the total production capacity beyond
the threshold limit prescribed in the Schedule to this
- potification through change in process and or
technology or involving a change in the product - mix
shall be made in Form | and they shall be considered
by the concerned Expert Appraisal Committee or
State Level Expert Appraisal Committe¢ within sixty
days, who will decide on the due difigence necessary.
including preparation of EIA and public consujtations
ar:d the application shali be appraised accordingly for
grant of environmental clearance.” :

27. Admlttedly, the BIA Nouﬁcaon,zqogwas published in the

Gazette of 'India, Extraordinary, "Peﬁ't-II,‘..:-Miii:is;clry -of Envifonment and

Forests on 14t September, 2006. On 03.10.2007 the petitioner submitted

its application to opposite party No.1 for éizﬁ;\ﬁ-sién of the project from 1
MTPA to 6 MTPA Aluniiné and power _gcéneféfﬁon from 75 MW to 300 MW,
In Paragraph (1) of thie EIA Notification, 2006, it is provided that the Central
Government directs that on and frof the date of its publication, the
required construction of new projects ér_agﬁviﬁes or .the gxpénéiora or

modernization of existing projects or actéviijES listed in the Si;heci_ﬁle to that
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notification entailing capacity -addition with change in process and/or

technology. shall be undertaken in any part of- India only after the prior

. environmental clearance from the Central Government or as the-case may

be, by Fhe Staty Level Environment Impact As;‘.essx—ncnf Authority, duly
constituted by the Central Govarnm'en';' under suv-section (3} of section 3 of
the said Act, in -accordance with the .prbcéd;,lfe specified 'in the ‘said
notification. Paragraph 74i) of the said notification provides that all
applications secking environmental clearance fc;r'expansior; with increase,
in production capacity beyond the capacity for x;.'hich prior environmental
clearance has been granted under this Notification or with increase in
either ;ease area or production capacity in the case of mining projects or for
moderhization of an existing unit with increase in the total - production

capacity beyond the threshold limits prescrited in the Schedule to that

niotification through change in the proces§ or technology or involving a

change mthe product-mix shall be inade in Forii-I and they shall be
considered by the'co.ncemed Expert Aﬁpréﬁs';'al. C‘.o_x;imi'ttce or the State Level
Bxpert Appraisal c‘oinmiéfce within 60 days \.tr‘i‘-;l._i);:will decide on e dde
diligence necessary including preparation;uf'EIA‘and public consultations
and thé applicatiqn shall be appraiséd zocordingly for grant of
environmental clearance. As per Par'agi‘apii -2(iij, 'prfor environmental
clearance is required for cxpavision and modefnization of the emsung
project. o R .

28. ' In the instant case, the ﬁétitioﬁef undertakes é:':pé.méiori of its

existing project for which prior environmental clearance has to be obtained.



Bl

21

29. A conjoint reading of Paragmphs 1, 2 and 7(11) of the EIA

Notification, 2006 makes it clear that the promsmns contamed in those

clauses of the said nohﬁcatxon are applicable to the expansion project of the

petitioner.

.30, Question Nos.{ii), (i) and (iv] being interfinked, are dealt with
together. _ | | . S

3L Admittedly, in the jnstanf case, v.h:dr‘ the procese Jor issnance

of envircnmental cl;arance was going on, and for that purpose various
directions were being issued to the petitioner foﬁ_ compliance, the petitioner
started its expansion work. According to the petitioner, prior environmental
clearance is not the -pre-requisite or the precondition for undertaking
coﬁstmction activities within an existing premise "as the environmental
clearance has aiready‘bcen obtained in respect of the existing project. The
opposite ﬁarties were aware of sight preparaﬂon work undertaken by the

peﬁﬁ011er 'sincé November, 2006 and yet the opposite party No.l sought to “
issue the show cau- ze notice almo: ,r twi- '/ca.rs Iater and ‘in the meanwhile

irhpliedly permlttv.nc the petitioner to guntnue its constmcuon actmtles

‘and investment of money. The pet:txoner has im fested huge sums of money ;

and has thereby altered its position meversmly It is the further case of thc
peﬁtion‘er that alteration positi'on is irremediable and irreversible and the
stoppage of work at this Stage'woﬁl'd canuse 'graiv'é: pr:ejudicé and irreparable
hardship to the petitioner, incapable of being Calculdteéi m t.ennslr"of money.
The opposite party No.1 has Jgnored the three objects sought to be achieved

by Environment (Protection) Act, 1986, viz., protﬂc.txon of the cnvn'onment
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contro]lmg of pollution as also the sustainable development of the area. The

petttloner being an environmentally conscions ompany, uses Caushc soda .

_manui'actured by Membrance 'I‘echnology It is actl

“Zero Waste Concept” and has already Cﬁmmenced manufactiting red mud '

bricks by developmg a process in cobaborahon with the Instﬂ:ute of

Minerals and ‘Metals Technology, Bhuak mcoua: L has taken prcr:auttons,

right from the conceptual stage of the pI‘O_]CCt Lo ensure that the fugmve
emissions during constructlon and oper_'att_ons ‘remain well within the
applicable norms. The petitioner uses state of the art technology like pipe

conveyors for maierial movement, dry fog system for dust suppression, bag

filters for dust filters/ for dust

ha.ndhng and has also maintained and is ﬁthher developing the gre

'w:thm the plant as ‘also around the penphf‘ry

rehabilitation oolbny mth hospital and schools for the rehabilitated villagers

as well as the focal populatmn from other vﬂlages “whe

hospitals, medical treatrnent is p:ovlded tree of QD::t The p'-aject set up by

the petiﬁoncr at the site has had a mawr Jmpeu ¢ in eradlcatmg DAVET b and
- is prowdmg opportumtles to the poor- and most deprived tribal popula‘aon
mamstream The petltloner has not wolated

sult of the

of the area to merge into the
any of the po].lutlon parameters at the existing refinery or as are

construction activit‘y undertaken with respect to the proposed expans:on

‘32. Further case of the petitioner is that opposite party No.1 has
singled out the petitioner only for non-grant of approvals and clearances. In

case of other entities, namely, {i} Jlndal Power Lm-uted Tammar, Ralgarh

1,

ively worlong on the 3

collection, wet scrubbing system for lime

en belt

reby, ‘at the '

It also provides a
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Chattisgarh, {iij Pohang Steel Company, (iii} Lairasa'Curpofation'l.imited

d {iv} Steel Authority of India, Chiria Iron Ore Mines Project desplte _ ’

has sought to condone / regulerize the same and

the requisite clearances / permissions to the said cntities. 1 is alleged that

those actions of the MoEF are arhitrary, discriminatory, without ' any

rational nexus and are violative of the rights enchrined in Article 14 of the

Constitution of India,

33, On the other hand, oppbsite party No.l denying the above -

allegation of the petitioner submitted that the case of the above four

companies and the petitioner are not similar. The petitioner has not applied -

for the expansion project following the due procedure as is required in the o

EIA Notification, 2006 as has been done by Jindal Power Lirhited. As and

when a proposal is submitted by the pendoner a similer procedure would

 be followed as in th'e case of Jj_ﬁdal'Po'wm' Limited. Su:mlarly, the case of the

peuuoner and Lavasa Corporanon me'ted are also not ahhe as the showr

canse notice issued to Lavasa Corpmabon L,umtecl was dué to wolauons ‘of

EIA Noﬁﬁcatjon, 2006 and the construc't'idn' ivoi"ii"hés been s'toppcd._ This is

a catcgoxy ‘B’ under EIA Nouﬁcanon, 2006 and the due procedure is bemg.

followcd for appraisal of the project of M/s Lavasa Corporatlon Limited as

. per the directicns of McEF on 07.01.2011. The pro_]ect of Mfs POSCO was

“accorded environmental _clearance in 15t May, 2007 only the addlttonal

conditions have been stipulated vide letter daced 31% January, 2011. The

case of POSCO is not a case of violation of FIA Notification, 2006 and the

s of environ_menta.l regime heing found ard estabhshed, ‘the MoEF,

has proceeded to grant’




EC issued in 2007 is not withdfawn. Sirnilax-]y, pfoject of SAIL about Chiria
- Mines relates to Forest Advisory Commitiee, which has taken up the ijréject
' for‘clearmlcc undér Forest (Conservation) Act, 1286. Thus, thislprqject— at
present is not related to the h,;.A Nuuﬁcatlon, 2006 and therefore mo
vm_atlon proceed.ngs are Demg purfsucd by the Mlm'atry in ibc case of SA]L
34. _ ’I‘hc spec1ﬁc case of opposite party No.l is that thic p_et;tmner

vide letter dated 22 June, 2009 sﬁbm-it’ke_é the final EIA report after

completion of the inublic hearing which- was. held on 25t April, 2009

seéking environmental clearance.l The proposal of the petitioner was
pla.ccd before the Expert Appraisal Committee In its meeting held en 17%h
August 2009 and the Committee sought additional information and also
decided Lhat a sub-commitiee comprising mcmbers from the B?pert

Appraisal Commlttcc shall visit the plant site to assess the po[lutlon

control measures bemg adopted in the refincry to be utgmcntccl and

’ suggested addmoncﬂ polIutmﬂ mntrnl mcasmcs to be adopted for the

prdposed expzmsmn.
l35. ' Ti} the meantime, the Mihistﬁz pf E-nvirohmeh‘t: and]’*orests
;aras informed by its Eastcfn Reéidnai Off'ce at Bhubanz-;ls;war about the
construction which was undertaken by the pc;.titionerr before obtainir'xg

the environmental clearance in violation of provisions of E1A Notification,

2006. The report .of the Sub-committee of the Expert Appraisal

Committee (Industry} who visited (ke &;ité on 9 July, 2010 brought out

that the Petitionef has underté.kcn subsfamiai .constru'ci:io'n of & MTPA

Alumina Refinery and 300 MW Caiptiv'é ‘Power Plant. Dr.N.C.3axena

- e
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Committee brought out in its report dated 16.08.2010 that the petitioner

had already proceeded with the construction activity for its expahsion

. from 1 MTPA to & MTPA without obtaining environmental clearance. It is

their own submission that the petitioner had confirmed that it has
elready completed 50-55% construction” activity. The oniy difference is
while according to opposite party No.l, the constructi'on for. expansion

project was noticed in November, 2008, petitioner’s case is that it has

- ‘started construction: activities in May, 2009 imniediately after the public

hearing was over in April, 2009. In any evént, the fact remains that the
petitioner has completed about 50-55% of expansion work prior to

obtaining environmental clearance, which is violative of proviéions of EIA

‘ Notification, 2006.

36. Law is well settled that when the statute requires to do certain

thing in certain way, the thing must bé dorie in that way or not at all. Other

methods or mode of f)érformahce afre"ir.r'v_JLiedly and hece§§é.rily.forbidderi.

The aforesaid scftled legal proposition is "-b,;;l_scc! on ‘a legal maxim

“Expressio unius est exclusion dlterfs”, meaning thereby that if a tatite
provides for a thfng to be don.e in a'pérﬁciifér menner, then it has to be
done in that maﬁner and in no ot;h.e-r manr:er ‘and following other course
is not permissible. (See Taylor v. Taglor, (1876) 1 Ch.D.426; Nazir Ahmed
v. King Emperor, AIR 1936 PC 253; Ram Phal Kundu v. Kamal S'harma‘;

and Indicn Bank’s Association v. Devkala C‘onéultané:y Service, AIR 2004

SC 2615).
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a7. Moreover; _thc petitioner did not. indicate the start of
coristruction work whﬂe it applied for Terms LI)I'A'IAchcruncc and also .In the
: EIA JEMP reports éarjeparcd for the expansicn preject. |

38. The stand of the ‘pt:txtiup'er that it has not violated any of the
polhition pafamckers in the existing refinery will not aiter’ the 'pésiti'on
because the petitioner is legally bound to ensure the vaiious statutory
prowsmns That cannot give licence to .
expansion activities without obtaining prior environmental clearance.

39. The petitioner in many words has stated that the various
measures have been taken by it for protection of the env:';onfhent and

development of tribals in Kalahandi, a backward district, but that cannat

absolve the pet:tloner from complymg with™ the requirement of EIA
Notification, 2006.

40, | “In ahy event, since
construction act:.w.tles for cx-uansmn ‘of the ‘project without adhcrmg to
the provmons of E1A Nonﬁcat;on ?004 the same- is hcld to be uI<=ga1

41. - For the aforcsazd reasons uppo”te party No.5 “has 1ssued
notice under Section 5 of the Envxronment [Piotectwn) Act, 1986 for
withdrawal of TOR. Opposxte Party No.2- On.,sa State Prevention and
Polluticn ConUo! Board had also issued show cause notice on 12"1
January, 2009 under Section 33A of Water (Preventlon & Control of
Poliution] Act, 1974 and Secnon 31 of Air {Prevention ‘& Control of

Pollﬁtion] Act, 1981 to the petitioncr for undertaking expansion activity

“the: petitioner to undertake )

thé "petitioner has undertaken
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without obtaining consent Ifrom - Pollution Control Board and

cnvi:onn;mntal clearance,
42, | “The be]:itioner had filed its rep.ly vide letter dated 15t .
September, 2010 to the shov:r'cause' natice issuéd by th;z Milnistry‘.ifide .
letter dated 3iﬂ August, 2010, Whilé subinitting the rcply,-‘ thg peﬁh’oner '
requested Tor personal hearing before fiualizing the project. Accordingly,
“personal hearing took place at 3.30 PM on 30t September, 2010 in the
Ministry. As decided In the personal héf;ring, certain addii;ion;ﬂ
documents were submitted by the petiﬁone; vide letter dated 4t October,
2010. Considering the submissions of the petitioner to the above referred
show cause nolice, Opposite party No.1 issued directions to the petitioner
in accordance with Sectiori 5 of the Environinent (Protection] Act, 1986 .
read with Rule 4 of tilc Environment (Protection) Rules, 1986 on‘_

20.10.2010 which'ihchides as follows:-

“(a) The TOR issued on 12% March, 2009 for expansion of

Alumina Refinery from 1. MTPA to 6 MTPA and Y3 MW to
300 MW CPP is hereby withdrawn &itd consequently the -
public hearing conducted: on 25t April, 2009 stands
cancelled. o ‘ '

(b) The proponent were directed to maintain the status quo
at the site and no further construction shall be
undertaken in respect of expansion project.

{c) The Secretary, TForest ‘% Environment Departmernt,
Government of Orissa shall take legal action under. the

provisions of Environment (Protection Act, 1986 for
_vialation of the EIA Notification, 2006.” ) -
43, " For the reasons stated above, we are-of the considered view

that thc-_conémtction work undertalen by the petitioner for expansion of its

project without obtairﬁng'environme11tai clearance viclates the mandates of




the ETA Notification, 2006.and therefore, 1he oppﬁr:ite parties are justified in
" withdrawing the"f;‘erm of Rel_'erence and in canceling the pﬁblic hearing
proceeding hela in respedﬁ of the proposed eéz'pa'nsion. The opposite parties
atre also justified in .holding that the process for environmexstal cieax‘ance
ha;s to be stantcd de novo for which the pettioner has to submit fresh .

proposal to the Ministry under ihe procedure laid down: in the EIA

Notification1, 2006.
44, In view of the above, the relief as prayed by the petitioner m

the writ petition quoted in paragraph {1) above cannot be granted in favour

of the petitioner.

45, In the result, the writ petition’is dismissed.

Noorder as to costs. ' : ' i




